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vide for a price which will rise and fall as the market price rises 
and falls each year, offering thereby a good fair plan to the 
growers. 82 

/. L. N. 

Torts : Negligence : Injury from Defective Sidewalk — The 
decision of the Supreme Court of California in the case of Monsch 
v. Pellissier 1 has added a qualification to the liability of the abut- 
ting landowner for personal injuries due to a defect in the side- 
walk in front of the owner's property. The complaint alleged, 
"that the defendant maintained for her own use a vault under the 
sidewalk which adjoined her property situated in the City of Los 
Angeles; that above this excavation she maintained light wells 
consisting of iron grating and inlaid glass for her sole and exclusive 
use ; . . . that said light wells were maintained in a negligent and 
dangerous condition; . . . that the plaintiff while passing over and 
upon said light wells stepped into a hole in one of them, causing 
her to fall violently to the sidewalk," by reason of which she was 
injured. The defendant demurred, claiming that there could be 
no duty to repair until the owner had received notice from the 
Board of Public Works, informing her of the unsafe nature of the 
sidewalk. The defense seeks the protection of the Vrooman Act. 2 
It had been decided that under the requirements of this Act the 
duty to repair is not cast upon the abutting owner until formal 
notice by the proper street authorities. 3 In the principal case, 
however, the defendant's demurrer was overruled. 

Whether or not this decision is sound involves an investigation 
of the common law as well as statutory enactments. A street 
includes the sidewalk. 4 At common law there was no duty to 
repair cast upon the abutting owner. 5 The common-law duty, to 
repair streets or highways rests upon the State. 6 This obligation 
may be delegated to a municipal corporation and then becomes a 
corporate duty, for the breach of which an action will lie against 
the city. 7 In California the provisions of the Vrooman Act fix 
the duty to repair streets upon the municipal corporations and the 



** Williston on Sales, § 169. 

i (Jan. 27, 1922) 63 Cal. Dec. 97, 204 Pac. 224. 

2 The defense is based upon §§ 13, 22, 23, Vrooman Act, 2 Henning's 
General Laws of California (1920), PP. 3083-5; Deering's General Laws of 
California (1915), PP. 1735-38. 

»Martinovich v. Wooley (1900) 128 Cal. 141, 144, 60 Pac. 760; Eustace 
v. Jahns (1869) 38 Cal. 3, 17. 

* Bennett v. San Francisco (1884) 65 Cal. 230, 3 Pac. 815. 

"Martinovich v. Wooley (1900) 128 Cal. 141, 144, 60 Pac. 760; Eustace 
v. Jahns (1869) 38 Cal. 3, 15; Fletcher v. Scotten (1889) 74 Mich. 212, 41 
N. W. 901, 37 Cyc. 302. 
" 6 Elliott, Municipal Corporations, p. 290. 

'Denver v. Maurer (1910) 4? Colo. 209, 106 Pac. 875; 25 Harvard Law 
Review, 92; City of Rochester v. Campbell (1890) 123 N. Y. 405, 420; 12 
Columbia Law Review, 749; Delaware v. Madden (1917) 241 Fed. 808, 815. 
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city officials. 8 Granting that the duty to repair is upon the city, 
granting that the abutting landowner has no such duty at common 
law, it would at first seem that the only possibility of holding the 
defendant in the present case would be on some legislative enact- 
ment. But it has been clearly stated that under the California 
street law there is no duty upon the abutting owner unless he 
receives notice from the proper street authorities. 9 

If one scrutinizes the complaint it will be perceived that the 
plaintiff claims that she was injured because of the negligent 
maintenance of a certain contrivance, namely, the light wells, placed 
within the sidewalk. The situation alleged is one analogous to a 
small cellar door placed in a public sidewalk and carelessly left 
open. It is not the duty to repair a sidewalk, but the tort of 
negligently maintaining structures in a public street that is given 
as the cause of the injury. Conceding that the municipality has 
the right to regulate special contrivances in the sidewalk, 10 does it 
follow that the owner has no liability for the way he uses such a 
contrivance? 

Today, under the pressure of commercial needs, the streets are 
put to many private uses. 11 The public retains the right to demand 
free and unobstructed ways. 12 In the present case the structure is 
such that it serves two distinct purposes. It is a sidewalk. It, 
also, is a light transom. The sidewalk gives rise to the duty to 
repair it. The transom imposes the obligation not negligently to 
create and maintain an obstruction. An injury resulting from a 
defective grating is the product of these concurrent and related 
torts. 13 The abutting owner should be liable for his wrong. Almost 



8 Page, California Street Law, p. 327; Eustace v. Jahns (1869) 38 Cal. 
3, 15; Doeg v. Cook (1899) 126 Cal. 213, 215, 58 Pac. 707. 

9 Supra, n. 2, n. 3. 

"Rider v. Clark (1901) 132 Cal. 383, 389, 64 Pac. 564. 

11 6 Virginia Law Review, 111-114 stating that "in all cities it has become 
the custom either impliedly or expressly to permit encroachments such as 
steps, areaways, vaults, coal-holes, show windows, electric signs hanging over 

the streets, porticoes, marques, and other projections" These are 

spoken of as "the enjoyment of a minor privilege." 

"Marini v. Graham (1885) 67 Cal. 130, 132, 7 Pac. 442; 64 University 
of Pennsylvania Law Review, 529; Holland's Jurisprudence (12th ed.) p. 18& 

« Morris v. Woodburn (1897) 57 Ohio St. 330, 48 N. E. 1097, where an 
injury resulting from a defective grating was alleged to be a nuisance and 
as such made the owner liable for damages regardless of any statutory or 
common-law duty to repair the sidewalk. See Jegglin v. Roeder (1899) 79 
Mo. App. 428, stating that an abutting owner has a right to utilize the space 
beneath the sidewalk and place gratings therein to admit light, but he must 
use due care in the maintenance of the same, although Missouri recognizes 
that the owner is under no duty to keep the sidewalk in front of his premises 
iri repair. City of St. Louis v. The Connecticut Mutual Life Insurance 
Company (1891) 107 Mo. 92, 97, 17 S. W. 637; Baustian v. Young (1899) 
152 Mo. 317, 53 S. W. 921. 

This double purpose with different legal obligations has been appreciated 
in England. White v. Hindley Local Board (1875) L. R. 10 Q. B. 219, 220; 
cited in 79 Just. p. 181, 182; Blackmore v. Mile End Vestry (1882) 9 Q. B.D. 
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the same situation in facts and in pleadings as the principal Cali- 
fornia case was presented in Mooney v. Hauck." The Ohio 
Appellate Court came to the conclusion that the obligation to repair 
a glass grating placed in the sidewalk for his own use is separate 
from the obligation to repair the street or sidewalk. The owner's 
statutory duty to repair a sidewalk, which in California is depend- 
ent upon formal notice, is not to be confused with his common-law 
obligation to refrain from allowing defective grates" to exist in 
the sidewalk. 16 

T. H. L. 



Recent Decisions 



Bailments: Nature of Seed Growers' Contracts— Plaintiff seed com- 
pany gave stock seed to defendant farmer to grow, product to be returned 
to plaintiff. By the contract made between the parties, title to both the 
stock seed and the crop was to be in the plaintiff unless the crop was re- 
jected because of its quality. Defendant grew the seed, but sold it to a 
third party. Plaintiff sued in trover. Held: that the contract created a 
bailment for hire under Coggs v. Barnard (1703) 2 Ld. Raym. 909, 92 Eng. 
Rep. R. 107, and the plaintiff as bailor could sue for the return of the prop- 
erty at any time. D. M. Ferry & Co. v. Forqueher (Mont., 1921) 202 
Pac. 193. 

This case seems to reach a justified conclusion by unjustified reason- 
ing, for under the doctrine of potential existence the plaintiff could have 
claimed title to the crop through a sale by the grower and maintained 
action in trover. The grower owned his own land, on which the seed was 



451, 453. See also article in 79 Just. P. 181, 182, discussing the dual purpose 
conception of Winslowe v. Busby Urban District Council (1908) 72 Just. 
P 259 

" (1915) 1 Ohio App. 432, 35 Ohio Cir. Ct. Rep. 134, 137, affirmed with- 
out opinion Hauck v. Mooney, 92 Ohio St. 511, 112 N. E. 1084. Plaintiff 
caught her heel in an opening of glass grating. Plaintiff alleged negligence 
in permitting such a condition. Defendant insisted that duty of street repair 
was not upon abutting owner. Defendant claimed that plaintiff should allege 
that such a structure was a nuisance. Defendant was held liable. Negligently 
maintaining a defective covering was sufficient to make the defendant pay 
damages. 

" Supra, n. 13, n. 14; Trustees of Canadaigua v. Foster (1898) 156 N. Y. 
354, 50 N. E. 971. Blaechinska v. Howard Mission (1890) 56 Hun. (N. Y.) 
322, 9 N. Y. Supp. 679; Shearman & Redfield on Negligence (6th ed.) par. 703. 

16 Due care in the upkeep of the structure will be required of the owner 
whether it be placed in the sidewalk by express or implied municipal authority. 
Shearman & Redfield on Negligence (6th ed.) par. 703. But whether a city 
ordinance specifically allowing sidewalks to be made of glass blocks would 
so absorb the conception of a separate structure is a proposition upon which 
the present writer has found no authority. If such an ordinance is so specific 
hi its framing that the courts cannot avoid so construing it, the ordinance 
should be changed. As a matter of policy, it would seem that the hazards 
of a public thoroughfare should not be so enhanced. The abutting owner's 
use of the fee should yield to the pedestrian's rights to a reasonably safe 
sidewalk. 



